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	Interest
	Common Law Rule
	URAP

	Trust
	Must vest by end of 21 year vesting period by its terms or interest is void 
	Valid if vests within 21 year vesting period by its terms or if actually vests 100 years following creation of trust (wait and see); 
However, RAP does not apply to a trust that by its terms (i) does not exceed 360 years, (ii) is governed by the laws of Alabama, and (iii) Trustee has the absolute power to sell, lease, and mortgage all property held in the Trust.  

	General power of appointment
	Invalid if possibly could not be exercised within the perpetuities period 
	Valid if, when power is created, the condition precedent is certain to be satisfied or becomes impossible to satisfy no later than 21 years after the death of an individual then alive or is exercised 100 years following creation of GPOA (wait and see)

	Nongeneral power of appointment
	Invalid if possibly could not be exercised within the perpetuities period
	Valid, if when power is created, it is certain to be irrevocably exercised or otherwise to terminate no later than 21 years after the death of an individual then alive or is exercised 100 years following creation of POA (wait and see)

	Commercial Interests, other nondonative transfers
	Invalid if contract could not be completed within the vesting period
	With certain exceptions, nondonative transfers are not subject to the RAP

	Retirement Plans/Defined Benefit Plans
	
	N/A

	Charities, Governmental Entities
	
	N/A


I. Background

A. Origins and History of the Rule Against Perpetuities

The common-law rule against perpetuities was created by English courts to protect against interference with the free alienation of property interests, implicitly favoring commerce and the circulation of property over the ability to absolutely control property for indefinite periods.  Rest. 2d of Property (Donative Transfers) I, I Introductory Note (1983); see also Lyons v. Bradley, 53 So. 244 (Ala. 1910).  The common-law rule is best and most famously expressed by John Chipman Gray, who wrote: “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”  J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942).  

The common-law rule is broken down into a two-part formulation, with a “validating side” and “invalidating side” to the rule.  The validating side holds that a nonvested property interest is automatically valid if it is certain to vest or terminate no later than 21 years after the life of an individual then alive at the time the interest was created [hereinafter the “vesting period”].  Unif. Statutory Rule Against Perpetuities § 1 cmt. A (amended 1990) [hereinafter “USRAP”].  The validating side is also applicable to powers of appointment when a general power of appointment’s condition precedent is satisfied or becomes impossible to satisfy, or when a nongeneral power of appointment is certain to be irrevocably exercised within the 21-year vesting period.  Id § 1 cmt. D.  

The invalidating side of the common-law rule holds that a nonvested property interest is invalid if it might vest or terminate after the expiration of the 21-year vesting period.  Id. at Prefatory Note.  Invalidity can result from mere technical violations such as improperly drafted deeds, trusts, instruments and wills.  Id. § 1 cmt. A.  The common-law rule holds a general power of appointment invalid if a condition precedent might not be satisfied or might become impossible to satisfy within the 21-year vesting period.  Id. § 1 cmt. E.  A nongeneral or testamentary power of appointment is rendered invalid if, as of the time of the power’s creation, the power might not be irrevocably exercised or otherwise terminate within the 21-year vesting period.  Id.  The ease of declaring powers and interests invalid demonstrates the harshness of the common-law rule, as invalidity can be based upon simple drafting errors or hypothetical events that are extremely unlikely to (and may never) occur, including the birth of children after menopause, the probate of an estate lasting for more than 21 years, or the marriage of an object to someone born after the testator’s death.  Id. at Prefatory Note. 

B. Alabama Common-Law Rule Against Perpetuities

The Alabama courts developed the common-law rule against perpetuities primarily in the context of family wealth transactions to prevent long-term contingent interests from restricting the free alienability of property.  E.g., Earle v. Int’l Paper Co., 429 So. 2d 289 (Ala. 1983).  In 1931 the Alabama legislature enrolled a statutory provision providing that the common-law rule against perpetuities is in force and effect in the state with regard to personal property and land.  Ala. Code § 35-4-4 (1975).  
Recently, the scope of the rule against perpetuities has been expanded by litigants to the commercial context.  In Parsons & Whittemore Enterprises Corp v. Cello Energy, LLC, 2009 U.S. Dist. LEXIS 9077, the parties entered into an option agreement with the intent that the Parsons & Whittemore (“P&W”), who was contributing capital, would have the right to acquire ownership in Cello if the fuel technology that Cello was developing was successful.  Pursuant to the option agreement, P&W paid Cello $2.5 million in exchange for the right to acquire a 1/3 interest in Cello “any time after the date hereof and at or prior to three (3) months after the first commercial production and sale of fuels meeting the ASTM standards . . .”  P&W filed suit against Cello alleging, among other things, that Cello entered into a subsequent agreement with a third party that affected P&W’s option.  Cello asked the court to declare the option invalid based on the rule against perpetuities, i.e., P&W’s interest was not certain to vest within the vesting period because Cello was not certain to produce the fuel within that period.  The court agreed, citing case law that options to purchase were not vested interests and thus were subject to the rule against perpetuities under Alabama law.  Id. at *20.  Therefore, the option was held to be void ab initio and of no effect.  See also Drummond Co. v. Walter Indus., 962 So. 2d 753 (Ala. 2006) (raising the rule against perpetuities in commercial litigation regarding irrevocable licenses in the coal mining industry).  
C. Uniform Statutory Rule Against Perpetuities

The National Conference of Commissioners on Uniform State Laws promulgated the Uniform Statutory Rule Against Perpetuities (hereinafter “USRAP”) in 1986, with an amendment in 1990 adding Section 1(e).  USRAP is endorsed by the House of Delegates of the American Bar Association, and is unanimously recommended by the Council of the ABA, Section of Real Property, Probate and Trust Law; Board of Regents of American College of Trust and Estate Council; and the Board of Governors of the American College of Real Estate Lawyers.  Legislative Fact Sheet, Uniform Law Commission, http://www.nccusl.org/LegislativeFactSheet.aspx?title=Statutory Rule Against Perpetuities (last visited July 20, 2011).  USRAP has been enacted in 31 jurisdictions, including Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, District of Columbia, Florida, Georgia, Hawaii, Indiana, Kansas, Massachusetts, Minnesota, Montana, Nebraska, Nevada, New Jersey, New Mexico, North Carolina, North Dakota, Oregon, South Carolina, South Dakota, Tennessee, the United States Virgin Islands, Utah, Virginia, Washington, and West Virginia.  Id.  USRAP was introduced in New York in 2011 and its passage is currently pending in the legislature.  Id.

Uniformity of perpetuity laws carries four primary benefits.  First, many individuals retire in different states from the state of domicile during their employment years and thus need consistency among jurisdictions in structuring their property interests and powers of appointment.  Second, many individuals own real property in different states from the state of their domicile, whether for investment or personal reasons, and need similar consistency as the aforementioned retirees.  Third, trusts often confer a power of appointment upon a child or grandchild of the donor who may live in a different state from the state in which they exercise their power.  Finally, uniformity of perpetuity laws simplifies dealing with unplanned post-execution events.  Why States Should Adopt USRAP, Uniform Law Commission, http://www.nccusl.org/Narrative.aspx?title=Why States Should Adopt USRAP (last visited July 20, 2011).  

When Alabama adopted USRAP as its statutory rule, the Uniform comments were not included in the Alabama Act because of their length, not their substance.  See Ala. Code §35-4A-101 cmt.  Because the Uniform comments guide the nationwide interpretation of USRAP, they are relevant to understanding the newly-enacted Alabama Act.

II. Provisions of the Alabama Act

The statutory rule against perpetuities is codified in Alabama Code §§ 35-4A-101 to 35-4A-108, titled the “Alabama Uniform Statutory Rule Against Perpetuities Act” (hereinafter “Alabama Act”), and which generally adopts the text of USRAP.

A. Statutory Rule 

Following the common-law approach, the statutory rule against perpetuities contained in Section 35-4A-101 breaks down into a two-part formulation, with an automatically validating side and a “wait-and-see” side.  Id. § 35-4A-101.

1. Automatic Validity

The validating side of the common-law rule is codified in paragraph (1) of subsections (a), (b), and (c) of Section 35-4A-101.  The rule holds that nonvested property interests are automatically valid if they are certain to vest within the 21-year vesting period.  Ala. Code § 35-4A-101(a)(1).  The validity of a power of appointment depends upon whether the power is general or nongeneral.  See id. § 35-4A-101(b) to (c).  A general power of appointment which is “not presently exercisable because of a condition precedent” is automatically valid if the condition precedent is certain to be satisfied or becomes impossible to satisfy within the 21-year vesting period.  Id. § 35-4A-101(b)(1).  A nongeneral or testamentary power of appointment is automatically valid if it is certain to be irrevocably exercised or terminated within the 21-year vesting period.  Id. § 35-4A-101(c)(1).

2. Wait-and-See Approach

The invalidating side of the common-law rule is superseded by the “wait-and-see” approach codified in paragraph (2) of subsections (a), (b), and (c) of Section 35-4A-101.  Rather than invalidating interests and powers prematurely, the wait-and-see approach provides that an interest or power that is not validated by paragraph (1) of subsections (a), (b), and (c) (and which would have been invalid under the common-law rule) is nonetheless valid if the interest or power is validated within 100 years following its creation [hereinafter the “perpetuity period”].  The wait-and-see approach was first adopted in Pennsylvania in 1947 and was subsequently adopted in the American Law Institute’s Restatement (Second) of Property (Donative Transfers) in 1979.  Pa. Stat. Ann. tit. 20 § 6104(b); Rest. 2d Property (Donative Transfers) § 1.3 (1983).  It is the principal reform in the Alabama Act.  See Statutory Rule Against Perpetuities Summary, Uniform Law Commission, http://www.nccusl.org/Narrative.aspx?title=Why States Should Adopt USRAP (last visited July 20, 2011).  Though USRAP specifies a 90-year perpetuity period based upon the average life expectancy of individuals in 1986 plus the 21-year vesting period, the Alabama Act specifies a 100-year perpetuity period based upon an increase in the life expectancy tables since USRAP’s promulgation.  Ala. Code § 35-4A-101 cmt.; USRAP at Prefatory Note.  

The wait-and-see approach holds a nonvested property interest invalid unless the interest terminates or vests before the expiration of the 100-year perpetuity period.  Ala. Code § 35-4A-101(a)(2).  The wait-and-see approach for powers of appointment differentiates between general and nongeneral powers in line with the validity side of the rule.  See id. § 35-4A-101(b) to (c).  A general power of appointment “not presently exercisable because of a condition precedent” is invalid unless the condition is satisfied or becomes impossible to satisfy within the 100-year perpetuity period.  Id. § 35-4A-101(b)(2).  Similarly, a nongeneral or testamentary power of appointment is invalid unless it terminates or is irrevocably exercised within the 100-year perpetuity period.  Id. § 35-4A-101(c)(2).

3. Additional Provisions Regarding Unborn Children and the Inability to Extend the Vesting Period

Section 35-4A-101 contains two additional provisions for determining the validity of a nonvested interest or power of appointment.  The first is that in interpreting the validity side of the statutory rule as codified in paragraphs (a)(1), (b)(1), and (c)(1) of Section 35-4A-101, the possibility that a child will be born to an individual after the individual’s death is to be disregarded.  Id. § 35-4A-101(d).  This provision avoids any controversy arising from delayed gestation from the use of sperm banks, frozen embryos, or other devices to artificially maintain bodily functions to prolong the vesting period.  See USRAP § 1 cmt. B.  

The second rule addresses what is commonly known as the Delaware Tax Trap.  The rule provides that language in a governing trust or other property arrangement is inoperative to extend the vesting period beyond 21 years.  Ala. Code § 35-4A-101(e).  This provision was added to USRAP in 1990 to accommodate the Treasury Department’s grandfathering provisions of the federal generation-skipping transfer tax, as well as to avoid Section 2041(a)(3) of the Internal Revenue Code, which states that any nongeneral power of appointment used to create another nongeneral power of appointment is considered a general power of appointment that is taxable to the estate of the donee.  See USRAP § 1 cmt. F; see also L. Foster, Fifty-One Flowers: Current Perpetuities Law in the States, Probate & Property 30 (July/Aug. 2008).

B. Creation of Nonvested Property Interests and Powers of Appointment

The Section 35-4A-102 of the Alabama Act establishes that general principles of property law govern when a nonvested property interest or power of appointment is created, unless otherwise specified within the Section.  Ala. Code. § 35-4A-102(a).  Nonvested property interests and powers of appointment created by the exercise of a power of appointment are considered created when the power is irrevocably exercised or when the revocable exercise becomes irrevocable.  Id. § 35-4A-105.  The first exception in which general principles of property law do not apply is when a party can unilaterally exercise a power created by a governing instrument to become the “unqualified beneficial owner” of either a nonvested property interest or a property interest subject to a power of appointment.  Id. § 35-4A-102(b).  In such a circumstance, the nonvested property interest or power of appointment is created upon the termination of the power to become the unqualified beneficial owner.  Id.  This exception which postpones the date of creation is only in effect if the power to become the unqualified beneficial owner is presently exercisable and with regard to the entire property interest.  USRAP § 2 cmt A.  The rationale behind the postponement is that unilateral power to become the unqualified beneficial owner effectively renders the power holder the owner of the property interest.  Id.  

The second circumstance in which general principles of property law do not apply is when a nonvested property interest or power of appointment arises out of a transfer to a previously funded trust or other property interest.  Ala. Code § 35-4A-102(c).  In such a circumstance, the date of creation is the date in which the original contribution was made.  Id.  This exception avoids the administrative difficulties that would otherwise arise from staggered creation dates for the same trust.  USRAP § 2 cmt. C.  

The third circumstance in which general principles of property law do not apply is when a nongeneral or testamentary power of appointment is exercised to create another nongeneral or testamentary power of appointment.  Ala. Code § 35-4A-102(d).  When this occurs, the new nonvested property interest or power of appointment is considered created at the time of the creation of the originating nongeneral or testamentary power of appointment.  Id.  While the first two exceptions to property law exist in USRAP, Alabama added the third exception to ensure that the vesting period is not extended through the exercise of powers of appointment.  Id. § 35-4A-102 cmt.

C. Reformation of Invalid Interests and Powers (Ala. Code § 35-4A-103)

The Alabama Act codifies a “second chance” for invalid future interests by allowing interested persons to petition the Circuit Court to reform a disposition “in the manner that most closely approximates the transferor’s manifested plan of distribution,” so long as the reformation is within the 100-year wait-and-see perpetuity period or the 360 years allowed by Section 35-4A-104(9) for trusts.  Id. § 35-4A-103.  To qualify for reformation, the invalid interest must fit one of three situations.  The first reformation-eligible situation occurs when a nonvested property interest or power of appointment is rendered invalid by the statutory rule in Section 35-4A-101.  Id. § 35-4A-103(1).  The second opportunity for reformation occurs when a class gift is not, but might have become, invalid under Section 35-4A-101 and the time has come for the share of any class member to take effect in possession or enjoyment.  Id. § 35-4A-103(2).  The third and final situation eligible for reformation occurs when a nonvested property interest that is not validated by Section 35-4A-101(a)(1) can vest, but not within the 100-year perpetuity period in Section 35-4A-101(a)(2) or the 360-year period for a trust meeting the requirements of Section 35-4A-104(9).  Id. § 35-4A-103(3).

In promulgating the reformation provisions, Alabama made two changes from USRAP.  First, the time period for reformation was changed to 100 years for nonvested property interests and powers of appointment to be consistent with the perpetuity periods in Section 35-4A-101 and to 360 years for dynasty trusts to be consistent with Section 35-4A-104(9).  Compare Ala. Code § 35-4A-103, with USRAP § 3.  Second, Alabama added language to clarify that all actions must be brought in Circuit Court.  Compare Ala. Code § 35-4A-103, with USRAP § 3.

D. Exclusions from the Statutory Rule 

Section 35-4A-104 codifies certain exclusions from the Alabama Act, which are discussed below.  Ala. Code § 35-4A-104.

1. Nondonative Transfers

Nonvested property interests and powers of appointment arising out of nondonative transfers are generally not subject to the Alabama Act.  Id. § 35-4A-104(1).  However, certain domestic nondonative transfers are carved out of the exception and remain subject to the statutory rule, including premarital and post-marital agreements, separation and divorce settlements, spouses’ elections, arrangements arising out of a marital relationship between the parties, contracts to make or revoke a will or trust instrument, contracts regarding the exercise of a power of appointment, transfers to satisfy a duty of support, and reciprocal transfers.  Id.

2. Fiduciary Powers

Certain fiduciary powers are excluded from the Alabama Act, including the fiduciary’s power to administer or manage assets, the power to appoint a fiduciary, and the fiduciary’s power to make distributions to beneficiaries with a vested interest in the income and principal of the trust before the termination of the trust.  Id. § 35-4A-104(2) to (4).

3. Charitable, Government or Benefit Plan Interests

Certain nonvested property interests related to charities and the government are excluded from the Alabama Act.  See id. § 35-4A-104(5) to (6).  Nonvested property interests held by a charity, government, government agency, or subdivision thereof are excluded from the Alabama Act so long as the interest is preceded by an interest held by another such charitable or government unit.  Id. § 35-4A-104(5).  Alabama added an additional exclusion to those contained in USRAP, excluding from the Alabama Act nonvested property interests and other property arrangements held for the exclusive benefit of a charity, government, government agency, or subdivision thereof.  Id. § 35-4A-104(6) and cmt.

Nonvested property interests and powers of appointment created as a part of a benefit plan for employees, contractors and their beneficiaries are excluded from the Alabama Act.  Id. § 35-4A-104(7).  However, interests and powers created at the election of the benefit plan participant or beneficiary (or spouse thereof) are not included in the exclusion and are thus subject to the Alabama Act.  Id.

4. Dynasty Trusts

The Alabama Act excludes trusts that by the terms of the trust do not last for over 360 years if they are governed by the laws of Alabama and if the trustee is granted the power to sell, lease and mortgage all of the trust’s property.  Id. § 35-4A-104(9).  This exception for dynasty trusts is an Alabama addition to USRAP.  Id.

III. Application of the Alabama Act

The Alabama Act generally leaves practitioners working with the same automatic validity requirements as existed at common law, but changes to the wait-and-see approach for determinations of invalidity.  USRAP at Prefatory Note.  Specific details regarding the Alabama Act’s application are discussed below.

A. Effectiveness and General Application 

The Alabama Act repeals Section 35-4-4 and supersedes all conflicting common law regarding the rule against perpetuities.  Id. § 35-4A-108.  The Act takes effect on January 1, 2012.  Id.  The statutory rule applies prospectively to nonvested property interests and powers of appointment created on or after the effective date of January 1, 2012.  Id. § 35-4A-105.

B. Uniform Application and Construction 

To fulfill USRAP’s purpose of creating uniformity among the jurisdictions, the Alabama Act specifies that its provisions will be applied and constructed uniformly among the states which enact USRAP.  Id. § 35-4A-107.

C. Differences from the Common-Law Rule Against Perpetuities

1. Wait-and-See Approach

The most significant change to the rule against perpetuities comes from the implementation of the wait-and-see approach.  See id. § 35-4A-101.  Importantly, under the Alabama Act no interests are initially invalid, eliminating many of the harsh outcomes from the common-law rule.  USRAP § 1 cmt. A.  The effect of the wait-and-see approach is to shift courts’ focus from potential to actual post-creation events.  Id. at Prefatory Note.

Additionally, the defined 100-year perpetuity period offers a specific advantage to the actual-life-plus-21-years formulation because the defined period is easier to predict, thereby decreasing the administrative burden.  Id.
2. Reformations of Dispositions on Petition of Interested Parties

An additional important change comes from the opportunity for interested parties to petition the Circuit Courts to reform a disposition.  See Ala. Code § 35-4A-101(3).  Thus, interests and powers that might become invalid are not necessarily going to become invalid so long as they are reformed within the permissible perpetuity period.  Id.  The drafters of USRAP urge courts in their reformations to neither invalidate interests retroactively nor reduce age contingencies more than is absolutely necessary.  USRAP § 3 cmt.  Of course, the ability to reform a disposition by petition does not preclude the use of earlier remedies to validate interests and powers.  Id.  

3. No Application to Nondonative Transfers

The exclusion of nondonative transfers from the Alabama Act supersedes the common-law approach.  Ala. Code § 35-4A-104(1); USRAP § 4 cmt. A.  The rationale behind excluding nondonative transfers is that the rule against perpetuities is an instrument of social policy that is inappropriate when applied to nondonative or commercial transactions such as options, leases to commence in the future, nonvested easements, top leases, and mineral deeds.  USRAP § 4 cmt. A.  Applying the rule against perpetuities to such transfers would disincentivize parties from improving property that would otherwise be used for longer than the perpetuity period.   Id.  

Of note, the mere fact that consideration is involved in a transfer does not render the transfer nondonative.  USRAP § 4 cmt. A.  For example, the domestic transfers enumerated in Section 35-4A-104(1) are often supported by consideration, yet are specifically excepted from the nondonative transfer exclusion to effectuate the purpose of the rule against perpetuities by preventing unbridled restraint of property.  See id.
4. Dynasty Trusts

Dynasty trusts, or trusts in existence for up to 360 years, are specifically excluded from the Statutory Rule in so far as they comply with the other governing Alabama laws.  Ala. Code § 35-4A-104(9).

5. Superseded and Subsumed Subsidiary Common-Law Doctrines

Certain common-law doctrines are superseded or subsumed by the Alabama Act and are discussed herein.  

The doctrine of second look, which takes facts existing on the date of exercise into account in determining the validity of interests and powers, is subsumed by the Alabama Act.  USRAP § 1 cmt. F.

Nonvested property interests related to charities and the government are excluded from the Alabama Act, including interests held by a charity or government body preceded by an interest in another such unit, as well as interests held by a trust or other arrangement for the exclusive benefit of a charity or government body.  Ala. Code § 35-4A-104(5) to (6).

Similarly, benefit plans created for employees, contractors, and self-employed individuals are generally excluded from the Alabama Act.  Id. § 35-4A-104(7).  

The doctrine of infectious invalidity is superseded by Section 35-4A-103, which enables courts to reform a disposition to most closely approximate the transferor’s manifested plan of distribution evidenced at the time the invalidity occurs.  USRAP § 1 cmt. G.  

The all-or-nothing rule with respect to class gifts, which holds that the gift class stands or falls as a whole, is not superseded by the Alabama Act, but will generally no longer be an issue under the “wait-and-see” approach.  Id.  
D. Consistencies with the Common-Law Rule Against Perpetuities

1. Automatic Validity

Importantly for practitioners, the Alabama Act does not alter the validating side of the common-law rule, retaining the 21-year vesting period.  Ala. Code § 35-4A-101.  As such, practitioners’ form documents should not become invalid because of the Alabama Act.  See id.

2. Property Law Determines Date of Creation

Absent certain exceptions, courts will continue to apply property law to determine the date of creation for nonvested interests and powers of appointment.  Id. § 35-4A-102.  However, the incapacity of the donee of the power of appointment does not prevent the postponement of creation under Section 35-4A-102(b) regarding unqualified beneficial ownership.  USRAP § 2 cmt. A.  Additionally, though the unqualified beneficial ownership exception does not apply to jointly-held property, the exception does apply to joint power over community property held by a married couple.  Id.  

3. Exclusions at Common Law and in Statute are Retained

Pre-existing exclusions at common law or in Alabama statutes are preserved in the Alabama Act insofar as they do not conflict with a provision of the Alabama Act.  Ala. Code § 35-4A-104(8).  This includes possibilities of reverter and rights of entry.  USRAP § 4 cmt. A. 

Fiduciary powers remain subject to the rule against perpetuities under the Alabama Act as they were at common law, with three exceptions for administrative fiduciary powers, powers to appoint a fiduciary, and specific distributive powers.  Ala. Code § 35-4A-104(2) to (4).

The common-law constructional preference for validity is not superseded by the Alabama Act; however, its role under the Alabama Act shifts such that courts will incline towards constructions under the validating side of the rule rather than the wait-and-see side.  USRAP § 1 cmt. G.  

The conclusive presumption of lifetime fertility similarly continues under the Alabama Act given the ability to adopt and to take advantage of scientific mechanisms facilitating delayed conception and gestation.  Id.

The common-law doctrine of separability continues under the Alabama Act, which treats interests that are expressly subject to alternative contingencies as separate interests created for the same person or class.  Id.  

The specific sum doctrine is not superseded by the Alabama Act, holding that if specific sums of money are to be paid to members of a class, the validity of the interests of each member should be treated separately.  Id.
The sub-class doctrine continues under the Alabama Act, such that if the ultimate takers are a group of subclasses determined within the perpetuities period, the gifts to the subclasses are separable for the purposes of analyzing validity.  Id.
Lastly, beneficiaries retain the ability to compel premature termination of an indestructible trust if all of the beneficiaries consent and the termination is not expressly or implied restrained.  Id.  Importantly, the duration of the indestructible trust remains subject to the limited perpetuity period.  Id.
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